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fetitioners, through court-appointed counsel, hereby 


petition the Court for a rehearing of its judgment entered 


in this case without opinion on September 26, 1969. reti- 


tioners further reauest that this rehearing be considered 
by the entire Court sitting en banc. 

Petitioners were arrested on January 25, 1967, by an 
Officer Fickling and his partner. This case centers around 
the testimony given by Officer Fickling concerning the circum- 
s*ances of the arrest. Officer Fickling's testimony served to 
induce the indictment when he testified before the grand jury, 
and was the basis for the denial of a pre-trial motion to 
suppress evidence. Frior to the trial of the case Officer 
Fickling told the grand jury that petitioner Hazel on the 
date in question got out of a car in which he was riding, 
“went over to the 4512 Third Street; went inside the building, 
stayed in about five to 10 minutes, came back outside the 
building” carrying a box-like object in a blue blanket. At 
@ motion to suppress in the Court of General Sessions in a 
trial on a related matter and at a pre-trial motion to 
suppress which was heard on two separate days in District 
“nurt, Officer Fickling gave detailed testimony about how he 
had been an eye-witness to a housebreaking which had led to 
the arrest of petitioners. He testified he had followed 10 


or 15 yards behind petitioner Hazel, then climbed the steps 


in front of the apartment building where he watched peti- 
tioner Hazel "slip the lock” to'’the door of the apartment. 
(Ist D.C. Tr. 34, 64) Officer Fickling testified he watched 
the activities of petitioner Hazel while the latter was 
inside the apartment by looking through the upper half of 
the door which was glass. (lst D.C. Tr. 12) | 
Throughout the hearings the eye-witness version given 
by Officer Fickling was constantly challenged by Barense 
attorneys, their theory being that the officer had never 
actually observed any housebreaking but had given the a 
in order to establish probable cause for the arrest. The 
officer at one point was shown a police report which he had 
partially dictated, which report failed to mention in any way 
that he had been an eye-witness to a housebreaking. The! police 


report was explained by Officer Fickling as a “narrative” that 


didn’t have everything in it, and he stuck by his version. 
(Ist D.C. Tr, 81-82) Toward the end of the hearing on the 
pre-trial motion to suppress Officer Fickling was contradicted 
for the first time when one of the resident managers of the 
apartment house testified that following the arrest of peti- 
tioners she and an officer she believed to be Officer PigkLing 
went from apartment to apartment searching for the apartment 
that had been broken into. (1st D.C. Tr. 71-73) The SS 


motion to suppress was denied. 


When the case was called for trial on December 12, 1967, 


| 
defense counsel requested a de novo hearing on the motion to 


| 
| 
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suppress, stating that a witness who had been previously 
unavailable to the defense was now available. after a 
discussion between defense counsel and the judge the motion 
was denied. (2d D.C. Tr. 3-6) 

The trial of the case began, the first government witness 
being Officer morgan, who was Officer Fickling's partner on 
the date of the arrest, and who was testifying for the first 
time in any of the proceedings in the case. Before questioning 
could begin a motion for mistrial was made by defense counsel 
based on the fact that the television set had been rolled into 


the courtroom. «t a bench conference the defense attorneys 


once again-requested the judge to grant a de novo hearing 


on the motion to suppress arguing that the defense had evidence 
which would contradict the eye-witness version of the house- 
breaking given by Officer Fickling. Defense counsel discussed 
the matter with the trial judge for a period of time (2d D.C. 
Tr. 8-17) while the assistant Unived States Attorney remained 
virtually silent. Finally one defense counsel was about to 
abandon as futile any further pursuit of the matter, but after 
consultation with the other defense counsel stated: "I am 
inclined to agree with him that a de novo hearing would be 
necessary." (24 D.C. Tr. 17) It was not until this point that 
counsel for the government came forward to volunteer that 

“4 Officer Fickling] has informed me, Your honor, that he is 
mistaken on one aspect of his testimony before Judge Sirica." 


(2a D.C. Tr. 17-18) The trial judge then granted the defense 
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motion for .a de novo hearing on the motion to suppress. 

when Officer Fickling testified at the de novo hearing 
Officer Fickling that he had not been an eye-witness to 4 
housebreaking in the instant case as he had testified | 
previuusly. Officer Fickling's testimony was that he had 
gotten the instant case confused with another case, although 
when questioned on the point specifically during cross-exam- 
ination he could not name a specific case, nor identify such 
@ case in any way, and admitted that he had not directly| 
observed any housebreaking anywhere else. (2d D.C. Tr. 133-35) 

At the conclusion of the hearing defense counsel moved 
for the judge to strike the testimony of both Officer Pickling 
and his partner at the time of the arrest, Officer morgan, 
under the authority of Rouse _v-.. United States, 123 U.S. AS 
D.C. 348, 359 Fe2d 1014 (1966). Rouse involved a situation 
where two police officers who had arrested a defendant testi- 
fied inconsistently about the circumstances of the arrest at 
a motion to suppress hearing, and then at trial one officer 
changed his version to conform with that of his partner, with 
the explanation that he had made a "mistake" in giving his 
previous testimony which had been caused by confusing the case 
on trial with another case. The Court of “ppeals remanded the 


case for a de novo hearing on the motion to suppres, and | 


regarding the "mistake" made by the police officer, the Court 


noted: 


LT]he police, who have the burden of showing that a 
warrantless arrest was valid, must take all reasonable 
steps to assure that their testimony accurately reflects 
what occurred. | And the court must "scrutinize more 
closely the testimony in cases involving warrantless 
arrests." . .. . At the very least, the Officer's 
explanation amounted to an admission of carelessness 

and confusion at the suppression hearing. Even Ore 
importantly, if no such similar arrest occurred 


would entirely Gestroy_ the credibility of all — 

police testimony. 
123 U.S. App. D.C. at 350, 359 F.2d at 1016 (emphasis added). 

The trial judge refused to follow the dictum in Kouse, 
and stating that the court relied on the testimony of Officer 
Fickling only where corroborated by other credible testimony. 
At the de novo hearing on the motion to suppress various 
individuals had given testimony, including Officer Fickling, 
Officer horgan, a resident manager of the apartments, and 
petitioner Hazel, the latter admitting he had entered the 
apartment and removed the television set in a blue blanket 
and taken it back to the car after which time the car was 
blocked off by Fickling'’s car and Fickling then cqame over to 
the car and put his hand inside the car and pulled the cover 
off the television set. (2d D.C. Tr. 191) However, despite 
the testimony given by witnesses other than Officers morgan and 


Fickling, if the testimony of those two officers is deleted 


under the rationale of Rouse, there is no basis for denying the 


motion to suppress evidence. Officer Fickling changed his 
testimony to coriform with that of other witnessessaying he had 
made a “mistake” with another case as the reason for his 


change of testimony, although he could not identify in any way 
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the other case. 
disregarded the testimony of Officer Fickling as well as the 
testimony of his partner, and the failure to do so was 


reversible error. 
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STATEMENT OF QUESTIONS PRESENTED 


I. IF A POLICE OFFICER GIVES ONE VERSION OF AN ARREST BEFORE 
THE GRAND JURY, A TRIAL ON A RELATED MATTER, AND ON TWO OCCASIONS 
AT A MOTION TO SUPPRESS AND THEN AT A DE NOVO HEARING ON THE 
MOTION TO SUPPRESS HE CHANGES HIS STORY WITH THE EXPLANATION THAT 
HE MADE A "MISTAKE" AND CONFUSED THE INSTANT CASE WITH ANOTHER 
CASE, IS THE CREDIBILITY OF THAT OFFICER AS WELL AS THAT OF HIS 
PARTNER COMPLETELY DESTROYED WHEN THE OFFICER IS NOT ABLE TO 


IDENTIFY ANY OTHER CASE WITH WHICH HE "CONFUSED" THE INSTANT CASE? 


II. SHOULD A MOTION TO DISMISS AN INDICTMENT BE GRANTED WHEN 
{HE MOTION IS MADE AFTER A DE NOVO HEARING ON A MOTION TO SUPPRESS 
AT WHICH A POLICE OFFICER RECANTS HIS PRIOR VERSION OF AN ARREST 
GIVEN BEFORE THE GRAND JURY? IS IT ERROR TO DENY A MOTION TO 
DISMISS IN THE ABOVE CIRCUMSTANCES ON THE GROUNDS THAT THE MOTION 
WAS UNTIMELY AND THAT INCONSISTENCIES IN TESTIMONY PRESENTED BEFORE 


A GRAND JURY ARE NOT A PROPER BASIS FOR DISMISSING THE INDICTMENT? 


III. DID THE TRIAL COURT ERR IN FAILING TO SUPPRESS EVIDENCE 
SEIZED BY THE POLICE IMMEDIATELY AFTER THE WARRENTLESS ARREST OF 
APPELLANTS, TAKING INTO ACCOUNT THE TESTIMONY OF OFFICERS 


FICKLING AND MORGAN ON THE ISSUE OF PROBABLE CAUSE? 


(THIS CASE HAS NOT PREVIOUSLY BEEN BEFORE THIS COURT.) 
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JOINT BRIEF IN FORMA PAUPERIS FOR APPELLANTS 


JURISDICTIONAL STATEMENT 
Under indictments filed in the United States Pistrict Court for the 
District of Columbia on March 27, 1967, appellants were each charged with one 


count of housebreaking and one count of petit larceny in violation of 22 D.c. 


Code 8€ 1801, 2202 (1967). Avvellants were subsequently tried and found guilty 


by the court on both counts. Appellant Dunleavy was sentenced by Judge Keech on 
January 26, 1968, to from one to four years on the first count (housebreaking) 

and to one yar on count two (petit larceny), to run concurrently—-but to run con- 
secutively with the sentence imposed under Criminal No. 675-66. Appellant Nazel 


was sentenced by Judge Keech on March 15, 1968, to from two to six years on count 


~= 


one (housebreaking) and to one year on count two (petit larceny), the sentences 
| 
to run concurrently. The jurisdiction of this court is invoked under 23 U.S. 


Code $ 1291 (1964). 


STATEMENT OF THE CASE | 

Because of the somewhat complex history of this case in the courts be- 
low, it will be necessary to briefly set out a short chronology of the case-~and 
to explain how the various transcripts—-which unfortunately are noel numbered in 
continuous order--will be cited for the purposeg of this appeal. Each transcript 
referred to herein is a part of the record on appeal or the plenercadl record on 
appeal. | 

The initial proceedings took place on March 6, 1967, when| the matter was 
presented to the Grand Jury. Two witnesses testified at that time, and the Grand 
Jury will be cited as: "Gr.Jry.Tr. (Fickling) _" and "Gr.Jry.Tr. (Gustafson) este 

The next proceeding was the trial of a related matter andifcock place 


in the District of Columbia Court of General Sessions on June 12, 1967, before 


the Honorable Harry T. Alexander. At that time, a "motion to suppress” was made, 


” 


argued and denied. This proceeding will be cited as: "Gen.Ses.Tr.| ° 


| 

The next proceeding was held on September 15, 1967--and continued to 
conclusion on October 13, 1967--in the Jnited States District court} This was 
the first District Court proceeding and involved a “motion to suppress” which was 
heard by the Fonorable John J. Sirica. This proceeding will be cited as: "1st 
DeColre awe | 

The next proceeding was held on December 12, 1967—-continuing on to 
December 13, 14 and concluding on the 15th--in the United States District Court. 
This involved a de novo hearing on the initial District Court “motion to suppress” 
and was the second proceeding in the District Court--heard by the Hpnorabie Rich- 
mond Xeech. This proceeding will be cited as: "2d D.C.Tr. _". Th addition, the 


testimony of two witnesses was transcribed separately and will be cited as: "2d 
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D.C.Tr. (Walden) _"‘ and "2d D.C.Tr. (Morgan) _"’. The Morgan portion would come 
in at page 28 of the second District Court Transcript, and the Waldon. testimony 
would fit into this second District Court Transcript at page 81. 

Finally, the proceedings at a trial of the matter in the United States 


District Court held before the Honorable Richmond Xeech on December 18, 1967, 


without a jury , will be cited as: ‘2d 7.C.Tr. __”, since the trial immediately 


followed the de novo hearing on the "motion to suppress”, and the transcript pages 


were consecutively numbered. 


THE GRAD JURY 

The Grand Jury returned its indictment, in two counts as to each appellant, 
the first count being "housebreaking, 22 D.C. Code 871801, and the second count 
being “larceny”, 22 D.C. Code $ 2202, on March 27, 1967. 

The matter was presented to the Grand Jury on March 6, 1967, at which 
time the government offered tvo witnesses. The first to testify before the Grand 
Jury was Officer Otis Fickling of the Metropolitan Police Depattment, tho was as- 
signed to the Eleventh Precinct Tactical Squad. 

Officer Fickling testified that on the date in question, January 25, 1967, 
he was working in plain clothes and operating his personal, automobile when at 
about 1:30 P.M., he responded to 4510 Third Street, S.5., where there was alleged- 
ly a "housebreaking in progress." ([Gr.Jry.Tr. (Fickling) 2]. 

Upon reaching the scene, Officer Fickling testified, “There was nothing 
found." {[Gr.dry.Tr. (Fickling) 3]. %fficer Fickling stated that he then contact- 
ed the Eleventh Precinct on his walkie-talkie to get additional information about 
the alleged housebreaking whereupon he was given information to the effect that 
the resident manager at the Third Street address had observed three young white 
males trying to get in an apartment at 4510: that these subjects did not live “in 
the development; and ‘that they were allegedly operating a red and white 1959 Pon- 


tiac avtomobile, with D.C. License plates, the first three digits of which were 


294 [Gr.Jry.Tr. (Fickling) 3]. 
Officer Fickling then stated that he returned to the precios: to pick 
up his partner and at "around 2:30 or quarter to three’ returned to the scene in 
the 4500 block of Third Street. Officer Fickling stated that they “observed a 
1957 Pontiac, red and white in color, with the first three letters [sic] D.C. 294 
being operated by three white males [Gr.Jry.Tr. (Fickling) 3]. Officer Fickling, 
then testified that this car was first seen in the ‘4600 block of Livingston Road.” 
Fe then stated that the car went to the 4500 block of Third Street whereupon the 
car was “parked . . . legally against the curb” and “one of the nales got out of 
the car, went over to. . . 4512 Third Street, went inside the building, stayed 
in about five to ten minutes” and “came back outside . . . carrying/a light blue 
blanket? (Gr.Jry.Tr. (Fickling) 3]. | 
Officer Fickling stated that “it looked . . . like he was| carrying some 
laundry” (Gr.Jry.Tr. (Fickling) 3], but he testified that he could see the side 
of the TV antenna as the “laundry” was not wrapped securely. As the subject ap- 
proached the car parked at the curd, another subject got out of the] car, opened 
the rear door of the car, and “they took the . . ‘laundry and threw it in the 
back seat of the car” (Gr.Jry.Tr. (Fickling) 4 (emphasis supplied) }, 
Officer Tickling next testified that he approached “them” with Officer 


Morgan, his partner, identified hinself as a police officer, and asked what was 


being carried—-whereupon he was told by one of the subjects (not Fazel) that he 


"was :carrying his laundry” [Gr.Jry.Tr. (Fickling) 4]. Officer Fickling stated 
| 


that he then placed the suspects under arrest as he could see that the "aundry” 
was really a television set because the blanket had completely fallen off. At 

this point, the resident manager came up and said that “these are the guys I called 
you about" [Gr.Jry.Tr. (Fickling) 4]. %fficer Fickling stated that! he next re-. 


turned to the apartment, and the resident manager used her key to gain entrance 


whereupon it was discovered that a TY set was missing from the apartment in ques- 
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tion. The occupant was called; he returned home to verify that his television had 
been taken, and subsequently went to the precinct to identify the TY as his pro- 
perty. Officer Fickling ‘concluded his grand jury testimony by telling what other 
items were taken from the suspects at the time of arrest [Gr.Jry.Tr. (Fickling) 5]. 
The second witness to testify before the Grand Jury was “enneth Gustaf- 
son, the occupant of the apartment from which the TV set was taken. He merely 
recounted the events of the date in question, stating that he had given no person 
permission to enter his premises and that he did not know appellant Dunleavy 


[Gr.Jry.Tr. (Gustafson 3, 4]. 


GENERAL SESSIONS COURT 

On June, 12, 1967, during the covrse of a trial in the %.°. Court of 
General Sessions, regarding a possible violation of narcotics laws of the District 
of Columbia, which arose’ out of this same occurance, there was a motion made to 
suppress certain evidence, to wit: The TV set and the blanket or spread it had 
been wrapped in when removed from the premises at 4512 Third Street. A portion 
of the testimony of Officer Otis Fickling at the hearing on this notion is import- 
ant to appellants’ case. 

Officer Fickling there testified that when he responded to the Third 
Street address, in response to the police radio broadcast of an alleged ‘house- 
breaking in progress" at approximately 1:20 P.M. on the date in question, that 
he “was umable to locate anyone,” that he “canvassed the neighborhood, and inter- 
viewed the resident manaper” and that at the time the resident manager gave hin 
the information regarding the red- and white Pontiac 'Gen.Ses-Tr. ‘27]. 

Officer Fickling stated that after he returned to the station to ret his 
partner, Officer lorgan, they then returned to the scene whereupon they observed 


the red and white Pontiac in the 4600 block of Livingston Road, going North, and 


turning onto Third Street, S.%., and varling in the 4500 block. Officer Fickling 


stated that he then “pulled up behind them and varked’ [Gen.Ses.Tr. 28]. Officer 
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Fickling stated that he “was standing on the steps in front of 4512 \Third Street, 
where he observed appellant Hazel go into the left apartment at 4512” ([Gen.Ses.Tr. 
32 (emphasis supplied)]. The exterior door to the apartment building was des- 
eribed as having a window in its upper portion [Gen.Ses.Tr. 18, 331, 

It appears from the transc¥ipt of the proceedings in the Court of 
General Sessions that appellant itazel's trial counsel was somewhat confused by the 


testimony of Officer Fickling, and counsel was under the impression | that the 


officer had contradicted himself [Gen.Ses.Tr. 40]. The court attennted to re- 
| 
solve this confusion by making the following statement: 
Factually, the situation is this, sir. Me (Fickling) had two complaints, 
one a little bit earlier which he did not denominate as such, but which 
will denominate as a complaint of attempted housebreaking. “e thereafter 
saw these defendants in this car, and the car that was well described as 


to color and tag number followed them. Me thereafter saw a housebreak- 
ing committed . .. . [Gen.Ses.Tr. 40]. 


| 
FIPST TISTRICT COURT PROCEEMING 
On September 15, 1967, a hearing was held in the United States District 
Court on a motion to supress the evidence (television set and bedspread) where— 
upon the following significant testimony was given. 
Officer Fickling testified that upon returning to the scene of the initial 
complaint with his partner, Officer “forgan, they observed the red and white Pontiac 
in the 4609 block of Livingston Road, which car subsequently parked |in the 4509 
block of Third Street. Officer Fickling stated that he then parked his car “about 
three car lengths" behind the Pontiac [lst 3.C.Tr. 19] and then followed appellant 
Nazel to 4512 Third Street. Officer Fickling stated that he “was stending on the 
parking lot in front of 4512 ° where he could observe appellant Fazel through the 
exterior door of the anartment building--the top part of said door being glass 
(emphasis supplied). Officer Fickling stated further that he saw appellant Yazel 


| 
turn to the left after entering the premises at 4512 Third Street--that he (Fick- 


ling) stayed there (on the parkine lot in front of 4512) until avpellant came 


| 
| 


aT 


back out--and that when appellant did come back out, he was “carrying a bedspread 
. . . with an object in it throwed across his shoulder" and there was “like a TV 
aerial sticking up on the side’ [lst D.C.Tr. 13]. 

Officer Fickling stated that he then followed appellant azel as he 
returned to the Pontiac--that he passed by the Pontiac on the way to his car-- 
that he watched appellant Zazel get into the Pontiac [1st D.C.Tr. 14], but did not 
then walk up to the car and place the subjects under arrest {Ist D.C.Tr. 14]. Of- 
ficer Fickling testified that he returned to his car immediately after appellant 
Mazel had entered the Pontiac, got in his car, and “drove around in front of the 
parking lot and turned around and was following him (the Pontiac) with my car 
facing his car [Ist D.C.Tr. 15]. It appears from this testimony that the two po- 
lice officers pulled their car in front of the Pontiac, head to head, thereby 
blocking the path and restricting the movement of the Pontiac {lst D.C.Tr. 16]. 

It further appears, however, that when Officer Fickling was asked by counsel for 
appellant Dunleavy whether he and Officer Morgan, after alighting from their car 
and walking to the Pontiac containing the appellants “did you place them in custo- 
dy?” He (Fickling) replied, "Not at that time’ [lst D.C.Tr. 16]. Almost in the 
next breath, Officer Fitkling, in response to counsel's question, “When did you 
place themmder arrest?", replied, ‘After I got out of the car, identified myself 
as a police officer... .” [Ist D.C.Tr. 17]. 


At this point in the examination of Officer Fickling, counsel for appel- 


lant Dunleavy, using the transcript of this officer's testimony from the proceed- 


ing held in the Court of General Sessions on June 12, 1967, and with some assist- 
ance from the District Judge (Sirica), attempted to determine just where Officer 
Fickling was standing when he observed appellant Hazel enter the apartment in ques- 
tion at 4512 Third Street, S.5. Instead of ‘standing on the steps in front of 4512" 
and observing appellant “lazel go into the apartment [Gen.Ses.Tr. 32] and instead 


of “standing on the parking lot in front of 4512 [lst D.C.Tr. 11], Officer Fick- 
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ling recounts that “I didn't stay in the parking lot the whole tine. I went to 
the steps, went up to the building, to the door” [lst D.C.Tr. 27]. 

In attempting to resolve this problem, the court asked officer Fickling, 
“Are the answers you gave that appear in that, the transcript he read (meaning the 


transcript of proceedings from the Court of General Sessions), correct or the 


answers today, which?" [lst D.C.Tr. 33] whereupon Officer Fickling answered, “The 


ones I gave today, the way I recall it" [lst D.C.Tr. 33]. | 

Counsel for appellant Hazel asked Officer Fickling, “. . ! Did you 
observe the defendant John Hazel jimmy the door to (the) apartment 4 - - in 4512 
on. . . January 25, 1967, at about 3:00 P.1f." Officer Fickling responded, “To 
my knowledge, I observed the defendant Hazel do what appeared to me to slip the 
lock"’ [lst D.C.Tr. 34 (emphasis supplied)], and there followed an explanation by 
Fickling as to what was meant by "slipped the lock," with Officer Pickling ex- 
plaining, in some detail, the actions of appellant Uazel, to wit: ‘i - « [t]he 
way he was acting he had to be slipping the lock because the lock wasn't jimmied" 
[1st D.C.Tr. 35]. | 

Again, counsel for appellant Hazel, using the transcript of this officer's 
testimony from the proceeding held in the Court of General Sessions, attempts to 
determine just what Officer Fickling saw. Counsel put the question! “I ask you 
now, did you actually see the defendant Hazel jimmy the door?" whereupon Officer 
Fickling replied, ". . . I still say yes . .. ." [1st D.C.Tr. 57]. 

When the government examined Officer Fickling, it attempted, once again, 
to have this officer recount the events of January 25, 1967, as related to the in- 
cident. Officer Fickling then testified, in substance, as follows: | 
One of the scout cars received a radio run for a housebreaking in progress 
at 4510 Third Street . ... I responded... at 4510.... After I got 
on the scene there was no one around. I had a walkie-talkie with me. I 
contacted the station and asked . . . if there was any lookout with refer- 
ence to the run... . They gave me . . . (information) that the Resident 
Manager had called and said it was three young white males in a red and 


white Pontiac with D.C. tags-—-the first three number . . . 294,| | the rest 
unknown [lst D.C.Tr. 59]. 


Officer Fickling continues his testimony, recounting his actions after he has 
followed appellant Hazel back to his car (the Pontiac) and then returned to his 
car (containing Officer Morgan, his partner) and turned his car around and pulled 
in front of the Pontiac: 
I pulled up to the car and identified myself as an officer and asked Mr. 
Hazel what he was carrying. He said it was his laundry. At that time, 
the TV was clearly visible on the back seat of the car. At that time, I 
placed ifr. Hazel under arrest for housebreaking {lst D.C.Tr. 61]. 


At this point, counsel for appellant Dunleavy, again using the trans- 


script of the proceeding held in the Court of General Sessions, attempted to elicit 


Officer Fickling’s recollection as to the license tag number in question. It ap- 
pears that Officer Fickling had answered the question: "Can you recall the tag 
number... ." by saying: ‘Iwo nine --- she gave part of the tag number and de- 
seribed the car [Gen.Ses.Tr. 11].. Yet, Officer: Fickling now explains, "No, I 
recall saying two-nine-four” [lst D.C.Tr. 62]. 

The next witness was one Mary E. O'Brien, resident manager of the Living- 
ston Manor Apartments, who testified, in substance, that when she returned from 
her lunch on the day in question, her annie was directed to a “noise or commo- 
tion on the street” which, when she investigated, she found to be that the two 
police officers had taken the appellants into custody. Mary O'Brien was asked: 
‘nid you have occasion to assist the police after that?" whereupon she replied: 


"yes" and explained: “fT did go around with either Officer Morgan or Officer Fick- 


ling while we were trying to discover just where the television had been taken ~ 
from" [lst D.C.Tr. 71 (emphasis supplied) ]. 


She went on to tell how she had first gone to 4510 and looked into apart~ 
ment A and apartment 3B, and how she had next gone to 4512 where apartment A was 
in fact vacant, and then in apartment B, she had found “a television missing from 
the bedroom” [1st D.C.Tr. 72]. She stated that she believed the officer who was 
with her as she made this check of the four apartments herein denominated was 


Officer Otis Fickling. 
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The final witness was the owner of the television set, the complainant 
Kenneth Gustafson. His testimony in the District Court proceeding was basically 
the same as that given by him to the Grand Jury on March 6, 1967. 
After the final witness had left the stand, the District Sudge, in at- 


tempting to frame the real issue to be determined before him at the hearing on the 
| 


defenses's motion to suppress, stated: ‘Now, wherein do you think you have im- 


peached the officer on the stand?" [1st ).C.Tr. 90] whereupon counsel for appel- 


lant Hazel denominated “six explicit occasions” where Officer Fickling had testi- 
| 


fied in the District Court that he had been “standing on the parking lot” 
{1st 


| 
D.C.Tr. 91] until the officer had been confronted with his testimony in the Court 


i 
of General Sessions wherein he had said, on more than one occasion, that he had 


been “standing on the steps" [Gen.Ses.Tr. 32]; [see also: 1st D.C.ir. 91-93]. 
Counsel for appellant Hazel, in attempting to explain his contentions to the Dis- 
triet Judge, explained in great detail, “the other internal contradictions and in- 
consistency in his (Fickling's) testimony” [1st D.C.Tr. 33-102], concluding his 


argument by calling the attention of the Mistrict Judge to his “most important 


point": 
| 
". , . Bearing in mind that Officer Fickling testified that he observed 
the breaking and entering, he could not possibly have made a mistake and .° 
gone to 4510 first or ordered or requested ‘rs. O'Brien to go|there first. 
[See 1st D.C.Tr. at 71-73]. He (Fickling) had to know where it happened if 
he saw it happen. 


Whereupon the District Judge denied the motion to suppress. 


THE SECOND DISTRICT COURT PROCEEDING 


When the case was called for trial on December 12, 1967, before Judge 
Keech, counsel for appellants then and there requested that the court hold a 
hearing de novo on their pre-trial motion to suppress evidence, stating that a 
witness who was not available to the appellants previously, by vires of the fact 


that this witness had moved from the jurisdiction, was now available. There was 
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a short discussion, wherein counsel for appellant Dunleavy stated that he placed 
reliance for his request in Rouse v. United States, 123 U.S. App. D.C. 348, 359 


F.2d 1014 (1966). However, the request for the de novo hearing was initially 


denied by the District Judge [2d D.C.Tr. 3-6]. 


Following voir' dire examination of the jury and opening statements of 
counsel, the government called as its first witness, former Metropolitan Police 
Officer Marion Mer- 2. But before the government could question this initial wit- 
ness, there was a motion by defense counsel for a mistrial, based on events occur- 
ing simultaneous to the direct examination of Officer Morgan, to wit: The bring- 
ing in of the television set. At a bench conference, defense counsel was then able 
to explain the gist of the request, on behalf of the appellants, for the de novo 
hearing on the motion to suppress the television set (2d D.C.Tr. 8]. 
Folliwing the bench conference, the District Judge permitted the jury 
to retire whereupon there was a full discussion as to the witness, Joan Walden, 
who had not been available to the appellants at the time of the first District 
Court hearing on the motion to suppress. In questioning the need for a de novo 
hearing on the motion to suppress, the District Judge asked, in substance, if per- 
haps anqportunity to then and there hear the testimony of Joan Waldon, together 
with the previously transcribed proceedings from the first District Court Proceed- 
ing, might not save time, whereupon counsel for appellant Dunleavy stated: 
Yes, I ask you that because it is my feeling that counsel would urge 
the court that if this court is going to make a full determination, one 
which the court is going to rule upon or either deny or grant our motion, 
that Your “onor should hear the witnesses’ demeanor, the way they testify. 
I believe in a case where credibility isa issue, it is Your Honor’s func- 
tion and Your Honor is best able to determine who is telling the truth 
and what happened on January 25 and thereupon give a full determination of 
the issues of probable cause on that date [2d D.C.Tr. 16, 17]. 

At this critical point in the case, after the trial had been commenced and the 


jury sworn, albeit they had retired at the District Judge's direction, the govern- 


ment’s counsel came forward with this startling revelation: 


~12- 


I would like to be quite frank with the court in this natter. The 
Detective Fickling who testified in the previous motion before | Judge 
Sirica (and before the Grand Jury and in the Court of General Sessions) 

at that time was assigned to a special branch which did nothing but in- 
vestigate housebreaking. ‘te was in plain clothes. “e was with Officer 
Morgan. They handled numerous housebreakings. He has informed me, Your “» 
MYonor, that he is mistaken on one aspect of his testimony before Judge 
Sirica [2d D.C.Tr. 17, 16 (emphasis suppliec)]. | 


In concluding his surprising admission, government counsel states that he thinks: 

*, . . [aJnother hearing should be held in the interest of justice” {[2¢ 2.¢.Tr. 15]. 
| 

The government's counsel concludes with this statement: 


If Your Honor pleases, maybe Your <‘onor has gathered, this whole case 
is concerned with those two articles (television and bedspread). If 
they are suppressec, of course, I have no case [24 >.C.Tr. 16,| 19]. 


| 


The court then went on to consicer the alternatives by which it night 
proceed at this juncture, finally cheracterizing the contentions of both the gov- 
ernment and the defense in this manner: 


See if this is in summary that which meets the viewpoint of all the 
parties, namely, that we grant the notion for mistrial made by the 
defendant at this time, proceed to a de novo hearing as to the motion 
to suppress, and not bargaining you, gentlenen, but acquiescent in the 
request of defense counsel that if it be determined that the articles 
were seized on probable cause, that the case would then be tried by the 
court without a jury with the acquiescence of both defendants |as well 
as their counsel [2¢ >.0.?r. 20, 21]: [ ee also: 2d 5.C.Tr. 19, 20]. 


Whereupon the District Judge recalled the jury and granted the defense 
motion foramistrial [2d D.C.Tr. 22] and proceeded to the de novo hearing on the 


| 
appellant's mtion to suppress. 


THE SECOID DISTRICT COUNT MOTION TO SUPPRESS 
The first witness at this hearing ws Officer larion itorgan, who was 
asked to relate the circunstances of the January 25, 1967, incident on Third 
Street. Tie testified, in substance, that he joined his partner, officer Fickling, 
sometine during the afternoon of January 25: that when he entered the car, they 
drove to the 4500 blocl: of Third Street “looking always for possible housebreak- 
ers... inthe area... . [2d 2.C.Tr. Corgan) 4]. 2ficer Horgen stated 
that Officer Fickling had related to hin, upon is entering their car, that there 
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had been an earlier call “about some suspects in the area, possible housebreakers” 
{2d D.C.Tr. (Morgan) 5]. 
Officer Morgan! next stated that as they entered the 4500 block of Third 

Street: 

I observed this white male carrying the blanket or sheet on his back 

with an object in it or an item . . . he was walking . . . South on 

Third Street, just coming out of the court of one of the apartments . . 

. « {w]e were going’ in the opposite direction. So we turned around and 

waited for a minute to see just where he was to go.{2d D.C.Tr. (organ) 

5, 6}. 


Officer Morgan then related how they drove up to the car and got out, went to 


opposite sides of the car and questioned the occupants, Officer Morgan asking 


appellant Hazel what was in the bag and being told it was “ordinary laundry;"' and 
subsequently the appellants were asked to get out of the car [2d D.C.Tr. (Morgan) 
6}. 

Officer Morgan stated that as they (Morgan and Fickling) were walking 
down the street, it (the television set) was visible--that is, the imprint of 
what the two officers took to be a television set was visible [2d 5.C.Tr. (Mor- 
gan) 6]. In response to the direct question: “Could you see any part of it?" 
Officer Morgan replied: ‘“iot before he got into the car” [2¢ D.C.Tr. (Morgan) 6]. 
Officer Morgan, continuing his testimony, stated, in substance, that after the 
appellants had been arrested, and a call for additional officers brought help to 
the scene, he and Officer Fickling "went to find if any apartment had been broken 
into... -” [24 D.C.Tr. (Morgan) 10], Officer Fickling going with one manager, 
Mrs. O'Brien, and he with the other manager, Mrs. Waldon, to the various apartments 
in the court. 

When Officer lforgan was asked whether or not all his information regard- 
jag the alleged wport of the housebreaking in the area came to hin from “the lips 
of Officer Fickling” he replied in the affirmative [2d }.C.Tr. (Morgan) 21]. When 
Officer Horgan was asked: “Is it a fact that neither you nor Officer Fickling 


actually observed any housebreaking?" he again replied in the affirmative, to wit: 
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“That is a fact" [2d D.C.Tr. (Morgan) 27]. Officer Morgan stated he had been 
the partner of Officer Fickling for “about a year and a half or two soe at the 
time of this incident [2d D.C.Tr. 37]. He also stated that he never, observed 
the red and white Pontiac being parked by the appellants on Third Street {2d D.C. 
Tr. 48], and that while appellant Hazel was walking--carrying the bundle--there 
was no open portion of the blanket and you could not see into it to wae what was 
inside the bundle [2d D.C.Tr. 49]. Elaborating on that point, officer Morgan, in 
response to a question as to whether at any time when appellant Hazel was carrying 
the television set, the antenna could be seen, stated: ‘No, Sir, I don't think 
I saw an antenna" [2d D.C.Tr. 58]. And yet Officer Morgan subsequently stated 
that “. . . before he (Hazel) got to the car we could see it was the imprint of 
a television set in the blanket or sheet’' [2d D.C.Tr. 63]. During the course of 
his testimony, Officer Morgan was asked whether or not he had had occasion to dis- 


cuss the facts in the case with his partner, Officer Fickling, at any time after 


the initial arrest and investigation. Officer Morgan replied, “No, str, I did not 


even know it was in trial” [2d 5.C.Tr. 62]. He later testified, in response to 
a question as t whether it was not a fact that he and Officer Fickling discussed 
the case before it came to trial, that “it is possible.” Yet, when he was ques— 
tioned explicitly regarding this situation, he simply stated: "I do not recall" 
{2d D.C.tr. 64]. | 
Joan Waldon, the resident manager of the apartments, testified, in 

substance, that as she was returning from lunch on the day in question, she saw three 
men, who did not belong, walking to 4510 Third Street--that the men aia not leave 
right away--that she watched until they did leave—that she took the *license nun- 
ber and description of the car complete” and turned this infornation in to the 
sergeant at Number Zleven Precinct [2d D.C.Tr. (Waldon) 35]. ‘Mrs. Weldon very 
carefully related, in great detail, how she had given this information to the po- 


lice [2¢ D.C.Tr. (Waldon) 35-37], including the complete six digit license tag 
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number of the car. In concluding her testimony, Ifrs. Waldon related as to how 


she had accompanied one of the officers—-and Mrs. O'Brien had accompanied the 


other officer--after the ‘appellants had been taken into custody, in order to 
*€5nd out which apartment had been broken into” [2d D.C.Tr. (Waldon) 40]. 

When Officer Otis Fickling was called, he came on and testified, in 
relevant part, substantially as follows: Ze responded to the initial radio run 
broadcast whereupon he did not find anything; he wenteto get’ his: partner, Officer 
Morgan; after talking with Number Zleven Precinct by walkie-talkie, they returned 
to the scene together whereupon he stated that he observed appellant Hazel “carry- 
ing an object on the back of him. I could see it was quite visible. It was a tele- 
vision” [2d D.C.Tr. 100]. 

He then related as to how the appellants were placed under arrest [2d 
D.C.Tr. 101]; what items' were subsequently seized and how they were marked for 
identification [2d D.C.Tr. 102-105]; the fact that he called for other police to 
transport the appellants’ to the precinct (2d D.C.Tr. 106]; and he was questioned 
about his going with one of the apartment managers to the various apartments in 
search of one that had been broken into [2d D.C.Tr. 106, 107]. 

At this point in his testimony, Officer Fickling was asked by government 
counsel whether or not he had had occasion to testify in the instant case on any 
previous occasion whereupon Officer Fickling replied in the affirmative. The gov- 
ernment counsel then put this direct question: “Now at that time, Officer, did 
you relate any events concerning this crime which are different from those which 
you related today?“ There followed an objection by counsel for appellant Dunleavy 
whereupon the District Judge stated that: "Tr was stated at the bench that the 
Officer told him (government counsel) he made a mistake as to seeing these men 
(appellant Hazel) going into the apartment [2d 2.C.Tr. 108, 109]. At this point, 
the government counsel stated: “I told that before the trial began, Your Honor." 


(Smphasis supplied). Counsel for appellant Dunleavy related that this was not his 
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recollection~-and the District Judge stated that it was his recollection [2d D.C. 
Tr. 109]. Yet as has been pointed out above, the admission by the government's 
counsel as to the “mistaken” testimony of Officer Fickling was in fact made after 
the trial had begun—in fact, it was not made until counsel for appellant Dunleavy 
had made his motion for the mistrial [2d D.C.Tr. 8] and initiated his argument to 
the District Judge, in the jury’s absence, as to why the appellants were seeking 
their de novo hearing on their motion to suppress [see: 2d D.C.Tr. 16-18]. 
This important point was further discussed by all een and the Dis- 

trict Judge [2d D.C.Tr. 109, 110] whereupon the District Judge stated: 

It is my recollection that either the witness or Mr. Lewis (government 

counsel) stated that this Officer Fickling had told him lr. Lewis that 


he was nistaken when he saw these. men or any one of the three going into - 
the apartment, [2d D.C.Tr. 110]. 


When the District Judge then asked government counsel if this was the substance 
of what he was saying, the government counsel replied in the affirmative. 

In the course of his continuing testimony, Officer Pickling was asked, 
as regardedhis actions when he initially responded to the scene at 4510 Third 
Street for the alleged housebreaking in progress, whether or not he spoke with 
anyone else at the scene--other than the uniform police officer who also responded. 
Officer Fickling stated that he did not think so [2d D.C.Tr. 123].| But he had 
previously testified in the Court of General Sessions that he had "interviewed 
the resident manager” [Gen.Ses.Tr. 27]. This then was another direct contradiction. 


In pursuing the circumstances of the “mistaken testimony of Officer Fick- 


ling, counsel for appellant tlazel sought, at great length, to eltcit from Officer 


Fickling, just how he had come to be confused about his “mistaken” testimony re- 


garding his “eye witness" observance of the alleged housebreaking here in issue. 


When Officer Fickling was asked by government counsel, “then did you decide you 


| 


were mistaken . .. .," he replied: 


The last part of last week and the first part of this week you contacted 
me and told me to bring all the information I have on this case to your 
office for a brief hearing. And after going over the information, i 
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discovered I made a mistake [2d D.C.Tr. 111]. 
In addition, the following colloquy occurred between Officer Fickling and appellant 
Hazel'’s counsel: 


Now will you tell us how you.came to make that mistake? 
Well, I make a lot of observatians on other cases ... .- 
You though that when you were giving this testimony on three prior 
occasions that you were talking about another case, not his one? 
I thought I was talking about this one, but I was making an honest 
ristake. 
About another case? What was the other case? 
Any number--it was one of any number of other cases. 
Of the cases that happened on Third Street? 
I cannot recall any case on Third Street... - 
Of the cases that happened in a garden type apartment? 
YCC ATE Ae 
. . - {w}hat garden type apartment and where? 
A: I had a number... . 
Q. Can you tell us what garden type apartment and where? 
A: «. . . 1400 block of Howard Road... .- 
Q: Was there a housebreaking at . . . Howard Road? 
Az Ho . « « e 
Q: io observation on a housebreaking there? 
A: Wot on that one. 
Q: Can you tell us what personal observation of an actual housebreaking 
you observed prior to January 25? 
A: I do not know. 
Q: Did you actually personally observe another housebreaking somewhere else? 
A: I would say not directly observe... .- 
[2d D.C.Tr. 134, 135 (emphasis supplied]. 


Subsequently, when Officer Fickling was questioned about another 
Siok of his testimony, to wit: The fact that he and Officer Morgan, upon 
returning to the scene of the alleged housebreaking in the 4500 block of Third 
Street, and spotting the red and white Pontiac traveling in the 4600 block of 
Livingston Road, which car then turned onto Third Street and parked--he stated 
he did not remember giving any such testimony [2d >.C.Tr. 144]. Me then was 


permitted to read a portion of his testimony at the Court of General Sessions 


where he had stated he followed the Pontiac on Livingston Road and then onto 


Third Street [see: Gen.Ses.Tr 23]; [see also: Gr.Jry.Ttr. (Fickling) at 3]. 


As an additional matter in this proceeding, there arose a question 


ae to the actual information given to the sergeaiit at the Number ‘Eleven Pre” - 


cinct by apartment manager Waldon. The sergeant, one J.E. Braxton, was called 
to testify and stated that wken Mrs. Waldon called with the initial informa- 
tion about the alleged housebreaking, that she said there were three suspic- 
ious white males in an automobile--she did not know the make-—-she gave the 
first three numbers (of the license tag), but she did not know the last three 
numbers. Yet, Mrs. Waldon testified in great detail, as to what information 
she had in fact given to the sergeant at Number Eleven [see: 24 D.C.Tr. (Wal- 
don) at 37], and she there stated she gave all the tag nunbers. When this 
issue was raised, there was also a question regarding whether or not there 
ever had, in fact, been a general police broadcaset, originating at headquart- 
ers, on the alleged housebreaking at 4510 Third Street. Counsel for appel- 
lant informed the court that in response to his subpoena to central records 
to determine if such a dispatch had been made, he received a return saying 


“no dispatch” [2d D.C.Tr. 172]. 


This precipitated the calling of an Officer Mullen,| from the Radio 


Room at Headquarters. This officer attempted to explain the circumstances 
of the alleged dispatch from Headquarters [2d D.C.Tr. 209-211], and subse- 
quently he attempted to explain why the record of the initial radio run broad- 
case was not in fact found in the files of the Metropolitan Police Department 
[2d D.C.Tr. 212-216]. 

The testimony was then concluded. Counsel made their arguments, 
and the District Judge subsequently denied the motion to suppress (2d D.C.Tr. 
333]. | 

Thereafter, counsel for appellant Dunleavy Sumediately made a motion 
to “dismiss the indictment on the grounds that the evidence presented to the 
Grand Jury ty Detective Fickling was at least a gross mistake and as such 
should not support the indictment. The court, questioning the timeliness of 


this motion, nevertheless denied it [2d D.C.Tr. 333, 334]. On the following 
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Monday, December 18, 1967, the matter came on for trial before the 
court, without a jury. Officer Morgan and Kenneth Gustafson each 
testified briefly, and the government then rested. (2d D.C. 
Tr. 358.) 
SUMMARY OF ARGUMENT 
I. WHEN A POLICE OFFICER GIVES ONE VERSION OF AN ARREST 


BEFORE THE GRAND JURY, A TRIAL ON A RELATED MATTER, AND ON TWO 


OCCASIONS AT A MOTION TO SUPPRESS AND THEN AT A DE NOVO HEARING 


ON THE MOTION TO SUPPRESS HE CHANGES HIS STORY WITH THE EXPLANA- 
TION THAT HE MADE A "MISTAKE" AND CONFUSED THE INSTANT CASE WITH 
ANOTHER CASE, THE CREDIBILITY OF THAT OFFICER AS WELL AS THAT OF 
HIS PARTNER IS COMPLETELY DESTROYED WHEN THE OFFICER IS NOT ABLE 
TO IDENTIFY ANY OTHER CASE WITH WHICH BE "CONFUSED" THE INSTANT 
CASE. 

Ir. A MOTION TO DISMISS AN INDICTMENT SHOULD BE GRANTED WHEN 
THE MOTION IS MADE AFTER A DE NOVO HEARING ON A MOTION TO SUPPRESS 
AT WHICH A POLICE OFFICER RECANTS HIS PRIOR VERSION OF AN ARREST 
GIVEN BEFORE THE GRAND JURY. IT IS ERROR TO DENY A MOTION TO 
DISMISS IN THE ABOVE CIRCUMSTANCES ON THE GROUNDS THAT THE MOTION 
WAS UNTIMELY AND THAT INCONSISTENCIES IN TESTIMONY PRESENTED 
BEFORE A GRAND JURY ARE NOT A PROPER BASIS FOR DISMISSING THE 
INDICTMENT. 


III. ASSUMING, ARGUENDO, THE TRUTH OF THE EVIDENCE PRESENTED 
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| 
BY THE GOVERNMENT THROUGH THE TESTIMONY OF OFFICER MORGAN (AFTER 


OFFICER FICKLING WAS DISCREDITED), THE TRIAL COURT STILL ERRED 


IN FAILING TO SUPPRESS EVIDENCE SEIZED BY THE POLICE IMMEDIATELY 
| 
\ 

AFTER THE WARRENTLESS ARREST OF APPELLANTS BECAUSE NO PROBABLE 


CAUSE EXISTED FOR THAT ARREST. 


IV. THE TRIAL COURT ERRED IN FAILING TO GRANT A DEFENSE 


MOTION TO SUPPRESS EVIDENCE AT THE DE NOVO HEARING WHEN IT BECAME 


APPARENT THAT THE REPEATED DETAILED TESTIMONY OF OFFICER FICKLING 
i 

WAS GROSSLY MISTAKEN AND WHERE SUCH TESTIMONY WAS RELIED UPON IN 

PRIOR SUPPRESSION HEARINGS AS THE SOLE BASIS FOR ESTABLISHING 


PROBABLE CAUSE. 
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I. WHEN A POLICE OFFICER GIVES ONE VERSION OF AN ARREST BEFORE 


THE GRAND JURY, A TRIAL ON A RELATED MATTER, AND ON TWO OCCASIONS 


AT A MOTION TO SUPPRESS AND THEN AT A DE NOVO HEARING ON THE 


MOTION TO SUPPRESS HE CHANGES HIS STORY WITH THE EXPLANATION THAT 
HE MADE A "MISTAKE" AND CONFUSED THE INSTANT CASE WITH ANOTHER 
CASE, THE CREDIBILITY OF THAT OFFICER AS WELL AS THAT OF HIS PARTNER 
IS COMPLETELY DESTROYED WHEN THE OFFICER IS NOT ABLE TO IDENTIFY 
ANY OPHER CASE WITH WHICH HE "CONFUSED" THE INSTANT CASE. 

(with respect to Argument I appellants desire the Court to 
read the complete transcript and view all exhibits.) 

In Rouse v. United States, 123 U.S. App. D.C. 348, 359 F.2d 
1014 (1966), a police officer gave one version of an arrest at a 
motion to suppress hearing which conflicted with the version given 
by his partner. At trial the officer gave a different version, 
which was consistent with that of his partner, with the explanation 
that he had made a "mistake" in giving his previous testimony which 
had been caused by confusing the case on trial with another case. 
The Court of Appeals remanded the case for a fresh determination of 
the suppression issue. Regarding the "mistake" made by the police 
officer, the Court noted: 

At the very least, the Officer's explanation amounted 

to an admission of carelessness and confusion at the 

suppression hearing. Even more importantiy, if no such 

similar arrest occurred, it would entirely destroy the 

credibility of all the police testimony. 


123 U.S. App. D.C.'at 350, 359 F.2d at 1016 (Emphasis added). 
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| 
At the motion to suppress hearing in Rouse, each police officer 
had testified the other was driving the car. One stated the 
defendant was observed a short distance into the alley ana was 


walking away from the cruiser while the other said the defendant 
was not near the alley. One testified they had followed the 
defendant in a northerly direction along the alley when the defendant 
turned left, the other testified the opposite. 

A. MISTAKEN TESTIMONY 

In the instant case Officer Fickling gave detailed testimony 
about how he had been an eye-witness to a housebreaking. | This 


| 
story was given before the Grand Jury, the Court of General Sessions 


| 
in a motion to suppress on a trial of a related matter, and on two 


separate occasions at a pre-trial motion to suppress in the instant 


case. When Officer Fickling finished testifying at the pre-trial 
motion to suppress in the instant case his “eye-witness version” 
was uncontradicted. However, Mrs. O'Brien, the second witness 
called in the pre-trial motion to suppress, testified concerning 
the events following the arrest, and her version was inconsistent 
with the one given by Officer Fickling. Officer Fickling had 
testified that he had followed appellant Hazel and stood on the 
steps of a certain apartment building from where he observed Hazel 
"Slip the lock” and that he (Fickling) had observed Hazel's 


activities once inside through the glass portion of the door. 


(Transcript citations set out fully below.) Mrs. O'Brien testified 


ON 

that after the arrest she and an officer whom she believed to be 
Officer Fickling went from apartment to apartment in search of the 
apartment that had been broken into (lst D.C. Tr. 71-73). Officer 
Pickling was then recalled to the stand and shown defendant's 
exhibit number 2, a typewritten statement of the case, and asked if 
the statement was an accurate statement of the case. Officer 
Fickling responded it was not (lst D.c. Tr. 79-80). He later stated 
the statement was "not wrong but it doesn't have everything in it. 
It is a narrative" (lst D.C. Tr. 82). 

The next appearance by Officer Fickling was at the de novo 
hearing on the motidn to suppress. Prior to his appearance the 
government notified the court that Officer Fickling had been "mis- 
taken on one aspect of his testimony before Judge Sirica" (the 


judge presiding at the pre-trial hearing on the motion to suppress) 


(24 D.C. Tr. 17-18). At the de novo hearing, Officer Fickling 


testified that he could not remember speaking to anyone at the 
apartment site when'he responded to the initial radio run for "“house- 
breaking in progress" (2d D.C. Tr. 122-23) although he had testified 
on a prior occasion! to such conversations (Gen. Ses. Tr. 11-12, 27). 
When asked whether he had followed the car in which appellants were 
riding beginning with the 4600 block of Livingston Road, Officer 
Fickling responded: "I do not remember,"(2nd D.C. Tr. 143-45) al- 
though he had previously testified to having done so (Gr. Jry. Tr. 


(Pickling) 3; Gen. Ses. Tr. 10; lst D.c. Tr. 9). When asked whether 
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prior to the arrest he had parked behind the car in which appellants 
were riding, Officer Fickling responded: “I do not think)so. I was 


behind but I do not think I parked behind it. I cannot remember 


that," (2d D.c. Tr. 145) although he had previously testified to 


having done so (Gen. Ses. Tr. 28; Ist D.C. Tr. 10). As mo the 
crucial testimony given at the prior proceedings, that is his 
elaborate testimony about being an eye-witness to the housebreaking 
and larceny, Fickling testified that in fact he had not ce 
appellant Hazel commit the housebreaking or larceny (2d D.c. Tr. 
111, 141), although he had previously testified in great’ detail at 
prior proceedings about how he (Fickling) had followed appellant 
Hazel to the apartment (Gen. Ses. Tr. 29; 1st D.C. Tr. 10, 60, 64), 
stood on (Gen. Ses. Tr. 32) or at (lst D.C. Tr. 27) the steps to 
the front of the building where he observed appellant Hazel "jimmy 
the door" or "slip the lock" (Gen. Ses. Tr. 16; lst D.C. Tr. 34-35; 
57), and then watched through the glass portion of the door the 
activity of appellant Hazel while inside (Gen. Ses. Tr. 18-19; ist 
D.C. Tr. 11). 

When asked by the U.S. Attorney when he had become laware of 
his "mistake", the question and answer went this way: 

Q. When did you decide you were mistaken in this seneces 

A. The last part of last week and the first part of this 

week you contacted me and told me to bring all |the 
information I have on this case to your office ‘for a 


brief hearing. And after going over the information I 
discovered I made a mistake. (2d D.c. Tr. 111) 


Sof. = 


Later Officer Fickling was questioned by defense counsel about 
the circumstances of the "mistake": 


Officer Fickling, you testified in response to 
questions on direct examination that you had made 
a mistake in your prior testimony or mistakes? 
Yes, sir. 
Now one of those mistakes referred to your prior 
statements that you had actually been an eye-witness 
to the housebreaking? 
An observation, yes, Sir. 
Now will you tell us how you came to make that mistake? 
Well I make a lot of observations on other cases I 
was investigating and I honestly made a mistake, got 
it mixed up. 
You thought that when you were giving this testimony 
on three prior occasions that you were talking about 
another case, not this one? 
I thought I was talking about this one, but I was 
making an honest mistake. 
About another case? What was the other case? 
Any number -- it was one of any number of other cases. 
Of the cases that happened on Third Street? 
I cannot recall any case on Third Street, not on that 
part of Third Street. 
Of the cases that happened in a garden type apartment? 
Yes, sure enough. 
Can you tell us what garden type apartment and where? 
I had a number of cases in court here now. They have 
been indicted and have not been tried yet. 
Can you tell us what garden type apartments and where? 
In the 1400 block of Howard Road. 
How far is that from 4512 Third Street? 
Not too far. It is in the same precinct. 
Approximately how far? 
Half a mile. 
Was there a housebreaking at this 1400 block of 
Howard Road? 
No observation number writer. 
What is the number writer's name? 
: I sustain the objection to that. 
BY MR. SURES: 

Q. No observation on a housebreaking there? 

A. Not on that one. 

Q. Can you tell us what personal observation of an actual 
housebreaking you observed prior to January 25°? 
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I do not know. I do have a lot of housebreakings 

in that year. I would have to go back to my records. 
Did you actually personally observe another house- 
breaking somewhere else? 

I would not say directly observe...-. . 


(2d D.c. Tr. 133-35) 

Officer Morgan testified for the first time at the de novo 
hearing on the motion to suppress. He testified that on January 25, 
1967, he had been Officer Fickling's partner for about one and a 
half to two years. He further testified that on that date neither he 
nor Officer Fickling had actually observed a housebreaking. (2a 
D.C. Tr. (Morgan) 27, 37). He further stated that after the arrests 


he had gone with Mrs. Waldon (and he was told that Officer Fickling 


went with Mrs. O'Brien) to look for the apartment that had been 


broken into.(2d D.c. Tr. 51-52) Thus, essentially, Officer Morgan's 


version was consistent with the new version given by officer 
Fickling and the versions given by Mrs. Waldon and Mrs. O"Brien. 
Officer Morgan also testified on cross-examination that about two 
weeks prior to the date of the trial he had been contacted by 


"Attorney Lewis" (the assistant U. S. Attorney assigned to the 


trial of the case): 


During your conversation with Attorney Lewis, aia you 
go over different police forms and prior testimony in 
this case? | 

He briefed me on the case, yes. 

Did that brief refresh your recollection as to some 
of the facts you testified to yesterday? 

Yes, sir. 

Did it, sir, yes or no? 

Yes, sir. 


a ne 
(2d D. C. Tr. 36). On redirect examination, the assistant 


U. S. Attorney asked Morgan: "[From] a couple of days after 


January 25, from that time until the time I called you on the ‘phone 


concerning this case, had you discussed it at all with Detective 
Fickling?"” Morgan responded: "No, sir, I did not even know it 
was in trial." (2d D.c. Tr. 62). On cross-examination, however, 
Officer Morgan then stated that it was "possible" that he had dis- 
cussed the case with Officer Fickling during the period set out by 
the U. S. Attorney, iand then when questioned explicitly regarding 
this situation he responded "I do not recall." (2d D.C. Tr. 63-64). 
Confronted with a situation where one officer had changed his 
prior testimony to conform to that of other witnesses and his 
partner, the defense contended that the credibility of both Officer 
Fickling and Officer Morgan should be destroyed under the doctrine 
of Rouse v. United States, 123 U.S. App. D.C. 348, 359 F.2d 1014 
(1966). Defense counsel gave various reasons for the Rouse 
doctrine: 1. The testimony of two officers is suspect where they 
first testify inconsistently and then one officer changes his story 
so that they both testify consistently (2d D.C. Tr. 245); 2. Where 
one officer gives one version of an arrest and then gives a 
different version which is consistent with that of his partner, 
the court is precluded from accepting the version given by the 
partner while disregarding the versions given by the first officer, 


for under those circumstances the court must disregard entirely 
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the original and revised stories. "Tf it is false as to 
witness . ..it is false as to the other." (2d D.c. Tr. 313); 3. In 
a motion to suppress there is only one complainant--the government. 
Police officers, as agents of the government, cannot divide them- 

selves into a truthful and an untruthful camp, for the case pre- 

sented by the government is a unit, and if the case is apt consis— 
tent from police officer to police officer, it must be disregarded. 


(2a D.c. Tr. 314) | 


The court denied the motion to suppress, holding that insofar 
| 


as the credibility of Officer Fickling was concerned, his testimony 
was not relied upon "except where corroborated by other credible 

| 
testimony. This course of action under the facts here is not 


contrary to the Court's ruling in the Rouse decision." ((2d D.C. 


Tr. 331-31) 


It appears the lower court failed to understand the thrust of 


Rouse. Rouse dealt with the problem of police officers who testify 


one way about an incident and then when that version is jeopartized 
i 

they testify another way with the explanation they were "mistaken" 

the first time. The rationale of Rouse is applicable in the instant 


case even though the facts in the instant case are somewhat different 


from those in Rouse. In Rouse the two police partners testified 
inconsistently on the first occasion and then consistently on the 
| 
second occasion. In the instant case Officer Morgan testified only 
| 


once, and on that occasion Officer Fickling gave a new version of 


- 28 - 


the incident and the stories given by the officers were consistent. 
Thus, unlike Rouse, both officers in the instant case never testified 
inconsistently. Still, it is difficult to distinguish Rouse. In 
Rouse, one officer changed his story to dovetail with an incon- 
sistent story given by his partner, the latter giving the same story 
each time. In the instant case one officer changed his story to 
dovetail with an inconsistent version given by a resident manager 

of the apartments. 

It is significant to note that in the instant case the 
government called on Officer Morgan to testify only after Officer 
Fickling had given testimony which was inconsistent with that of 
another witness. The government had used Officer Fickling to 
induce the indictment and establish probable cause for the arrest 
at the first motion'to suppress, and then when Officer Pickling's 
testimony was shown to be inconsistent with that of another witness 
the government produced Officer Morgan for the first time. At 


that time Officer Fickling, whose prior testimony had been 


jeopardized by the inconsistent version given by the resident 


manager, changed his version of the incident to that it was con- 
sistent with that of the other witness (the resident manager) and 
that of Officer Morgan. 

Not only should Officer Morgan's testimony have been stricken 
under the Rouse doctrine, but also, as was argued below, it should 


have been stricken under the "inherently incredibile "rationale of 
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Jackson v United States, 122 U.S. App. D.C. 324, 353 F.2d 862 (1965). 


| 
(For more on Officer Morgan's and Officer Fickling's testimony 
under Jackson, see Argument III.) 


B. FALSE TESTIMONY 


| 
| 


Although Officer Fickling and the government explained Officer 


| 
Fickling's testimony about being an eye-witness to the crime as 


being based on a "mistake", a review of the record makes that 


characterization somewhat questionable: 


l. Officer Fickling gave his "eye-witness version |in 
great detail on four separate occasions. 


2. His testimony was unusual and does not appear to be 
testimony that would be easily confused with another 
case: he claimed to have followed appellant Hazel up 
to a certain apartment building and while standing 
on the steps he had observed Hazel "slip the lock", 
and then through the glass portion of the door| had 
observed the activity of Hazel while inside the 
apartment. 


Officer Fickling's explanation of how he became aware 
of the “mistake" was given on December 12, 1967 

when he explained that the assistant U. S. Attorney 

in charge of the trial had asked him to come to his 
office with all the information he (Fickling) had 

with him. Upon going over the information he discovered 
he made a mistake. This, despite the fact that Officer 
Fickling's "eye-witness version" had been repeatedly 
challenged by defense counsel on three prior occasions. 
At one point, Officer Fickling was shown a statement 

of facts which he had partially dictated, which state- 
ment made no mention of any police officer being an 
eye-witness. (lst D.C. Tr. 82) Further, officer 
Fickling was contradicted by a witness who testified 
that after the arrests were made she had gone from 
apartment to apartment looking for the apartment which 
had been broken into with an officer she believed to 

be Fickling. (lst D.c. Tr. 71-73) 
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When Officer Fickling was asked “What was the other 
case?" (which had been the source of the confusion), 
he could not name a specific case, nor identify 
such a case! in any way, and in fact said that he had 
not directly observed any housebreaking Sere 
else.(2@ D.C. Tr. 133-35) 


According to Officer Fickling the government had 
notice prior to trial that Fickling's "eye-witness 
version" of the incident given at prior proceedings 
was false. (2d D.C. Tr. 111) Despite the possession 
of this critical information, counsel for the govern- 
ment sat in court and said nothing while defense 
counsel argued in vain for a de novo hearing on the 
motion to suppress under the authority of Rouse. When 
the motion was denied, counsel for the government pro- 
ceeded to trial. After the trial began, defense 
counsel moved for a mistrial and then once again 
attempted to persuade the trial judge to grant a de 
novo hearing on the motion to suppress. (2d D.C. 

Tr. 11-17) At one point it appears from the record 
that one defense counsel was about to abandon as 
futile any further pursuit on the motion for a de novo 
hearing, but after discussing the matter with counsel _ 
for the other appellant he stated: ". . .I am inclined 
to agree with him (counsel for co-appellant) that a de 
novo hearing would be necessary." (2d D.C. Tr. 17) 
It was not until this point that counsel for the 
government ‘came forward to volunteer that "(Officer 
Fickling] has informed me, Your Honor, that he is 
mistaken on one aspect of his testimony before Judge 
Sirica." (2a D.C. Tr. 18) 


CONCLUSION: Regardless of whether Officer Fickling's “eye~ 


witness version" was a "mistake" or a fabrication, the instant case 
calls for a reversal under the doctrine of Rouse _v. United States, 
123 U.S. App. D. C. 348, 359 F.2d 1014 (1966). Further, under 
Rouse, a remand in the instant case for the purpose of ascertaining 
whether or not Officer Pickling actually observed a similar house- 


breaking with which’ he could have confused the instant case would 


Srl 


be of no avail. This issue was explored fully by defense counsel 


below, at which time Officer Fickling testified that in fact he had 
| 


not personally observed another housebreaking. (2d D.C. Tr. 133-35) 


II. A MOTION TO DISMISS AN INDICTMENT SHOULD BE GRANTED WHEN 
THE MOTION IS MADE AFTER A DE NOVO HEARING ON A MOTION 0 SUPPRESS 
AT WHICH A POLICE OFFICER RECANTS HIS PRIOR VERSION OF aN ARREST 
GIVEN BEFORE THE GRAND JURY. IT IS ERROR TO DENY A MOTION pe) 
DISMISS IN THE ABOVE CIRCUMSTANCES ON THE GROUNDS THAT THE MOTION 
WAS UNTIMELY AND THAT INCONSISTENCIES IN TESTIMONY PRESENTED BEFORE 


A GRAND JURY ARE NOT A PROPER BASIS FOR DISMISSING THE INDICTMENT . 


(With respect to Argument II, appellants desire the! Court to 


read the following pages of the transcript: G. Jry. Tr.) (complete) ; 


2a D.C. Tr. 58, 63, 111, 141-45, 334-35.) 


In the leading case on evidence sufficient to uphold an 
indictment, the Supreme Court in Costello v. United States, 350 U.S. 
359 (1956) held that it was not a violation of the pifth Amendment 
for a defendant to be indicted where the only testimony before a 


grand jury was hearsay testimony. In his concurring opinion, how- 
ever, Justice Burton pointed out that if no evidence had been 

presented to the grand jury this would not have been sufficient to 
uphold an indictment, quoting from the lower court Buea e by Judge 


Learned Hand in Costello v. United States, 221 F.2d 668,| 677 (2d 


Cir. 1955). 


— oS 

In the instant case two witnesses testified before the grand 
jury. Kenneth Gustafson, the owner of the stolen property, 
testified as to ownership. Officer Fickling gave 2 version of 
the incident, a large portion of which he later recanted at the 
Ge novo hearing on the motion to suppress. Following this hearing 
and after the court’ had denied the motion to suppress, defense 
counsel moved to dismiss the indictment "on the grounds that the 
evidence presented to the grand jury by Detective Fickling was at 
least a gross mistake and as such should not support the indictment." 
(2d D.c. Tr. 334) ‘The court denied the motion for the following 
reasons: 

I question the timeliness of the Motion to Dismiss 

and further under the law as I understand it inconsis- 

tencies in testimony before a grand jury do not constitute 

a proper basis for dismissing an indictment, where there 

is no challenge of the grand jury itself and the indict- 

ment is good on its face. I will, therefore, deny it, 

sir. 

Defense motions to be heard on the matter were of no avail 
{2a D.C. Tr. 334-35) 

A. ABSENT THE FALSE TESTIMONY GIVEN BY OFFICER FICKLING . 

BEFORE THE GRAND JURY, THERE WAS NOT SUFFICIENT EVIDENCE 


TO SUPPORT THE INDICTMENT. 


In the instant case two witnesses testified before the grand 


jury. Kenneth Gustafson identified the stolen objects as his 


and stated he had given no one permission to enter his home. 


Officer Pickling testified at at 1:30 p.m. on January 25, 1967, 
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he had been working in plain clothes and was in a motor vehicle 
when he heard a scout car receive a radio run for a housebreaking 
in progress at 4510 3rd Street, Apartment A., S.E. Fickling 
testified he responded to the scene and found nothing, and then 
contacted the llth precinct and was told that the resident manager 
at the apartments had observed three young white males trying to 


get into an apartment at 4510 and that they were driving a red 


and white 1959 Pontiac, first three letters DC294. Fickling testi- 
| 


fied he then picked up his partner at the precinct and went to 4600 
block of Livingston Road where he observed a 1957 Pontiac, red and 
white, first three letters DC294, being operated by three white 
males. The car went to the 4500 block of 3rd Street whexe one of 
the males got out of the car, went inside the building at 4512 
3rd Street, stayed in about five or ten minutes and eaaeed 
carrying a bundle in a blanket. A television set could be seen 
from the side of the bundle. After the bundle was thrown into the 
car, Fickling stated that he and his partner approached the group, 
asked appellant Hazel what he was carrying and was told it was his 
laundry. Officer Fickling stated he could then see the exposed 
television set and arrested Hazel for housebreaking. | 
Officer Fickling later admitted that a portion of his testimony 
given before the grand jury was false. Other portions|were con- 
tradicted at the de novo hearing on the motion to suppress by his 


partner, Officer Morgan. At the de novo hearing on the motion to 
| 
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suppress, Officer Fickling testified that he did not remember 
following the Pontiac beginning with the 4600 block of Livingston 
Road (24 D.C. Tr. 143-45) and that he never observed anyone breaking 
into an apartment (2d D.C. Tr. 111, 141). Officer Morgan testified 
at the de novo hearing that at no time when appellant Hazel carried 
the television set was it discernible through the blanket as a 
television set, and that not even the antenna could be seen (2d 
D.C. Tr. 58). (Then Officer Morgan contradicted himself by saying 
that before Hazel got into the car, the outline of the television 
set could be seen under the blanket (2d D.C. Tr. 63). 

If the admittedly false testimony given by Officer Fickling is 
excised from the grand jury testimony, as well as the testimony of 
Officer Morgan that the bundle carried by Hazel was not discernible 
as a television set, there is virtually no evidence before the 
grand jury, making the instant case fall within the rationale of 
the concurring opinion in Costello v. United States, 350 U.S. 359, 
364 (1956). 

B. THE TRIAL JUDGE IMPROPERLY DENIED THE MOTION TO 

DISMISS THE INDICTMENT. 


The court below gave two reasons for denying the motion to 


@ismiss the indictment: 1., the motion was not timely; 2., incon- 


sistency in testimony before a grand jury was not a proper basis 
for dismissing an indictment. 


1. The motion to dismiss the indictment was timely: The 
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motion to dismiss the indictment was made following the os 
of the trial judge on the motion to suppress. It was not until 

the hearing on this motion to suppress that Officer Pickling had 
admitted for the first time that he had given false test inony in 
prior proceedings. 

2. The motion to dismiss the indictment was proper: In Jones, 
Short, & Jones v. United States, 119 U.S. App. D.C. 284, 342 F.2d 
863 (1964), the court reversed convictions where the evidence before 


the grand jury consisted of evidence elicited from one of the 
| 


defendants in violation of his right to counsel and his privilege 


against self-incrimination. 
Laughlin v. United States, 123 U.S. App. D.C. 27, 885 F.2d 
287 (1967) and Coppedge v. United States, 114 U.S. App.| D.C. 79, 


311 F.2d 128 (1962), were both cases in which denials of motions to 
| 


dismiss the indictments were affirmed on appeal, but those cases 

\ 
are distinguishable from the instant case. In Laughlin the conten- 
tion of the appellants was that their convictions should be 
reversed because illegally seized evidence had been presented 
before the grand jury. In Coppedge, the appellant contended that 
the District Court erred in denying his motion to dismiss the 
indictment on the ground it was procured through persane testimony. 
The court affirmed the convictions in Laughlin and coppedse, 
noting that even without the illegally seized Be iGencs betas the 


grand jury in Laughlin and the perjured testimony in Coppedge, 
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there was ample other competent evidence before the grand jury to 
support the indictment. 

Unlike Laughlin and Coppedge, in the instant case without the 
false testimony given by Officer Fickling before the grand jury, 
there was not sufficient evidence before the grand jury to support 


the indictment. See also Brady V. United States, 24 F.2d 405 (8th 


Cir. 1928}: Nanfito v. United States, 20 F.2d 376 (8th Cir. 1927); 


State v. Chandler, 98 N.J. Super. 241, 236 A.2d 632 (1967), and 


cases cited therein. 


III. ASSUMING, ARGUENDO, THE TRUTH OF THE EVIDENCE PRESENTED 
BY THE GOVERNMENT THROUGH THE TESTIMONY OF OFFICER MORGAN (AFTER 
OFFICER FICKLING WAS DISCREDITED), THE TRIAL COURT STILL ERRED IN 
FAILING TO SUPPRESS EVIDENCE SEIZED BY THE POLICE IMMEDIATELY AFTER 
THE WARRENTLESS ARREST OF APPELLANTS BECAUSE NO PROBABLE CAUSE 
EXISTED FOR THAT ARREST. 

(With respect to Point III, Appellants desire the court to 
read the following pages of the reporter's transcript: Gr. Jry. 
Tr. (Pickling) 1-4; Gen. Ses. Tr. 1-42; lst D.c. Tr. 1-45; 2d D.c. 
fr. (Waldon) 34-42; 2d D.C. Tr. (Morgan) 3-31; 2d D.c. Tr. 1-345.) 

An arrest without a warrant may occur where circumstances 
known to a reasonably prudent police officer by personal observa- 
tion amount to a felony or misdemeanor committed, or attempted, 


in his presence or view. McDonald v. United States, 335 U.S. 451 
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(1948). An arrest may also occur on the basis of information 
received which is such as would justify a reasonably prudent 
police officer that a felony or excepted misdemeanor has been 
committed or is being committed. | 
However, a police officer may not arrest upon mere suspicion. 
Spinelli v._U.S., 393 U.S. 410 (1969); Henry v.- United ‘States, 361 
U.S. 98 (1959); Beck v. Ohio, 379 U.S. 89; One 1958 plymouth Vv. 
Pennsylvania, 380 U.S. 693 (1965). The existence of probable 
cause for the arrest must be established. Moreover, probable 


I 
cause must exist in the officer's mind prior to any arrest and 
| 


| 
search. Rios v. United States, 364 U.S. 253 (1960). Nor can the 


existence of probable cause be established by what is produced 


by the search and seizure or by information gained SEES 
to the arrest. United States v. DiRe, 332 U.S. 5381 (1948) . 

Let us examine the facts of the case and determine when the 
arrest occurred and what probable cause for arrest existed at that 
precise time. The appellants in this case were eee ercecioery 
placed under arrest when their car was "nosed" in diagonally at 
the front by the car occupied by Officers Fickling and Morgan 
(24 D.C. Tr. 47; 2a D.C. Tr. (Morgan) 21, 30). At this point, 
the police officers got out of their car, Officer Fickling going 
to the driver's side of appellant's car and Officer Morgan going 
to the passenger side of appellant's car (2d D.C. gr. (Morgan) 21). 


Under these circumstances, it would appear that the arrest took 
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place when the car occupied by the police pulled up against 


appellant's car and restricted its movement. In Henry v. United 


States, supra. federal agents stopped a car after they observed it 
being loaded with cartons and suspected that the cartons contained 
stolen goods. The Supreme Court stated at page 103: 


The prosecution conceded below, and adheres to 
the concession here, that the arrest took place when 
the federal agents stopped the car. That is our view 
on the facts of this particular case. When the officers 
interrupted the two men and restricted their liberty of 
movement, the arrest for purposes of this case, was 
complete. It is, therefore, necessary to determine whether 
at or before that time they had reasonable cause to believe 
that a crime had been committed.” (Emphasis added.) 


In Bailey v. United States, 128 U.S. App. D.C. 354, 389 F.2d 
305 (1967), a car carrying four suspects was forced to the side of 
the road by a police car while two other police cars blocked the 
front and rear of such car. This court stated at 128 U.S. App. 
D.C. 357 of that opinion: 

Though the arresting officers did not think that 

a formal arrest took place until after the stolen wallet 

was spotted, seized and examined, the government, as in 

Henry v. United StateS...--+-, concedes that in law the 

arrest of the car's passengers as well as its driver took 

place at the time Officer Stone approached the car, 

perhaps with gun drawn, and told appellants to sit still 

and’ keep their hands in plain sight. 

In view of this authority establishing the time of arrest at 
the point where appellants were stopped by the movement of the 


police car, let us consider now what information Officers Fickling 


and Morgan had at that time which would give them reasonable cause 


me) 5 
to believe that a crime had been committed. Mrs. Waldon contacted 
Officer Braxton at the llth Precinct at 1:15 p.m. on January 25, 
1967 and indicated three strange white males had stayed) at 4510 
3rd Street S. E. for three to five minutes and then had) left. 

She said she gave the police a description of the three men and 
described the car they were driving and also gave the oH digits 
of the tag number (2d D.C. Tr. (Waldon) 37). However, officer 
Braxton testified that he only got the first three digits of the 
tag number from Mrs. Waldon (2d D.C. Tr. 165). | 


Officer Morgan appeared to have a dim recollection of the 
| 


events surrounding the arrest on January 25, 1967 perhaps because 


he was testifying for the first time on December 12, 1967, 11 


months after the alleged crime had occurred. This is shown by 
Officer Morgan's response to the question: "All the fafeormector 
that you have testified to regarding an alleged report of a house- 
breaking in this area came from the lips of Officer Fickling, did 
it not?" Answer: "yes". (2d D.C. Tr. (Morgan) 21.) | 
Further, Officer Morgan admitted that "it is a fact" that 

neither he nor Officer Fickling observed any housebreaking. (2a 
D.C. Tr. (Morgan) 27.) and he stated that at the time/the police 
car "nosed in" the Pontiac driven by appellants, he had no personal 
knowledge of any housebreaking (2d D.C. Tr. 52). 


Thus, the information available to Officers 


Fickling at the time they stopped appellants was 
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picion derived from the police lookout call they had received. 

The instant case can be distinguished from the Bailey case, Supra, 
in that in Bailey, the police knew that a brutal robbery had 
occurred and a brown leather wallet had been stolen which they saw 
on the floor of the car they stopped. 

In this case, all that was apparent was that a white male was 
carrying an object wrapped in a blanket over his shoulder (2d D.c. 
Tr. (Morgan) 5). Officer Morgan testified that he could not see 
the antenna (2d D.C. Tr. 58) or any part (2a D.C. Tr. (Morgan) 6) 
of the TV set before it was placed in the car. Thus, at the time 
the arrest occurred, the police officers involved did not know a 
crime had been committed or that a TV set had been taken. Further, 
they were not able to identify the object wrapped in a blanket 
until after the arrest occurred. 

The question then is: Was there probable cause for the arrest 


in the eyes of "a reasonable, cautious and prudent peace officer" 


at the time the appellants car was "nosed in" We have already 


seen from prior arguments in this brief that Officer Fickling's 
testimony cannot be’ used to establish probable cause because of 

the endless contradictions involved in that testimony. The testimony 
of Officer Morgan would appear to be a last minute effort of the 
government to "bootstrap" its case on the last remaining person 

who could be used to establish probable cause. His testimony at 


best appears vague and directed to fill the gaps in the 


government's case. 
It is submitted that in view of Jackson v. United States, 122 
U.S. App. D.C. 324, 353 F.2d 862 (1965), the oe Eee 
of Officers Fickling and Morgan in this case was “inherently 
incredible" and "clearly erroneous". This is a case like Jackson 
where there may be evidence to support the conviction Hut after 
reviewing all the transcripts and all the evidence, ond is left 
with the definite and firm conviction that reversible error has 
been committed. The testimony in this case is spread gut over 
many transcripts and was heard by several judges. The portunity 
for one judge to evaluate the credibility of all the testimony was 
therefore limited, as it was in Jackson. A number of factors to be 
evaluated in judging the credibility of witnesses were set out in 
the Jackson case - whether the witness was interested in the out- 
come, his reputation, his degree of recall, the internal inconsis- 


| 
tencies in his testimony, and the likelihood of his story. 


| 
It is submitted that after close analysis of the transcripts 
| 


in this case and after evaluation of the testimony of SEES 
Fickling and Morgan in light of the factors cited in the Jackson 
case, this case should be reversed as dependent on “clparly 
erroneous" testimony establishing probable cause. 


IV. THE TRIAL COURT ERRED IN FAILING TO GRANT A DEFENSE 


MOTION TO SUPPRESS EVIDENCE AT THE DE NOVO HEARING WHEN IT BECAME 
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APPARENT THAT THE REPEATED DETAILED TESTIMONY OF OFFICER FICKLING 
WAS GROSSLY MISTAKEN AND WHERE SUCH TESTIMONY WAS RELIED UPON IN 
PRIOR SUPPRESSION HEARINGS AS THE SOLE BASIS FOR ESTABLISHING 
PROBABLE CAUSE. 

(With respect to Point IV, appellants desire the court to 
read the following pages of the reporter's transcript: Gr. Jry-. 
tr. (Pickling) 1-4;\Gen. Ses. Tr. 1-42; Ist D.C. Tr. 1-46; 2d D.C. 
Tr. (Waldon) 34-42; 2d D.c. Tr. (Morgan) 3-31; 2d D.C. Tr. 1-345.) 

Through almost’ eleven months of proceedings from the date of 
arrest, January 25, 1967, until December 12, 1967 when officer 
Morgan testified for the first time, the government's case was 
anchored on the testimony of Officer Otis Fickling. 

A careful reading of all the transcripts in the case leaves 


one with the view that at least one police officer gave detailed 


grossly mistaken or false testimony. It is helpful to analyze the 


neatly erected pyramid of the government's case which so disas- 
trously toppled on October 13, 1967. On that date defense counsel 
demonstrated through a series of photographs and the testimony of 
Mrs. O'Brien that it was unlikely that Officer Fickling had seen 
what he claimed to have seen (lst D.C. Tr. 65-75). 

The discrepancies in Officer Fickling's testimony have been 
well established in the detailed statement of facts and in prior 
arguments in this brief. In view of the recent Supreme Court 


decision in Spinelli v- United States, 393 U.S. 410 (1969) 
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reaffirming and strengthening Aquilar v. Texas, 378 U.S. 108 (1964) 
and Draper v. U. S., 358 U.S. 307 (1959), it appears that probable 


cause must be established by competent, legal evidence. The test 


of probable cause is based on the facts and circumstances existing 


at the time of the arrest. 

The government's testimony must be taken as a unit and must be 
evaluated as a unit. There appears to be no question that the 
government's case was based on Officer Fickling's repeated detailed 
testimony up to and including October 13, 1967. officer Pickling 
had testified in this case repeatedly commencing with his Grand 
Jury testimony of March 6, 1967. Each time he testified, he 
further embellished his recollection until he testified he had 
actually seen one of the appellants actually jimmy: the door or 


| 


slip the lock (ist D.c. Tr. 58). Yet subsequent to the arrest, it 
became apparent that Officer Fickling did not even ene, where the 
TV set came from (lst D.C. Tr. 71). 

Subsequently, as has already been outlined in some detail, 
the government conceded that officer Fickling's testimony was mis- 
taken. The government then produced Officer Morgan to save its 
ease. Officer Morgan's testimony contradicts much of officer 
Fickling's earlier testimony. For example, Officer Morgan 
testified that he asked appellant Hazel what do you haye in the bag 


(24 D.C. Tr. (Morgan) 6) and appellant Hazel replied “Laundry" 


(2dD.c. Tr. (Morgan) 6). Officer Fickling testified that "one of 
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them said he brought ‘the other one there to pick up his laundry 
and the other one was driving said it was the guy next to him. The 
other defendant....." (Gr. Jry. Tr. (Fickling) 4, 5). Thus, 
Morgan and Fickling differ on who among appellants did the talking 
at that time. 

There is a contradiction between Officers Morgan and Fickling 
concerning whether the aerial of the TV set covered by the blanket 
was showing while it was being carried by appellant Hazel (see 2d 
D.c. Tr. 49, 58, 63 and 100). There is a conflict over whether 
Officer Fickling was “walking" (see Exhibit No. 8 ~- 163 Report) or 
viding in the car with Officer Morgan (2a D.c. Tr. 203-205). Other 
conflicts between the testimony of the two police officers have 
been discussed in Argument II(A) of this brief. 

It appears that Officer Pickling changed his testimony at the 
de novo hearing to suppress evidence in order to bring it in line 
insofar as practicable with that of Officer Morgan, Mrs. Waldon 
and Mrs. O'Brien. This is similar to the situation occurring in the 
Rouse case, supra, shich has been previously discussed in this brief. 
It is submitted that this is an obvious attempt to "cleanse "the 
record of discrepancies developed in Officer Fickling's testimony 
which had sustained 'the case against appellants for eleven months. 


It becomes clear that there was a great deal of evidence of 


probable cause in this case but taken as a unit, it must be rejected 
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as suffering from substantial internal inconsistencies. There is 
no way to know what in fact the truth is in this case. | In view 

of the Rouse case, supra, it would appear that the police testimony 


establishing probable cause must be taken as a unit and must be 


rejected as such. Therefore, the trial judge erred in;not 


suppressing the evidence obtained at the scene of the alleged 


offense which were the fruits of an unlawful arrest. Since the case 


against appellants is dependent on the introduction of| that 
evidence, the convictions of appellants must be reversed. 


CONCLUSION 


WHEREFORE, Appellants respectfully request that the convictions 


entered against appellants be reversed. 
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